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City Council Chamber
735 Eighth Street South
Naples, Florida 34102

City Council Workshop Meeting — October 30, 2006 — 8:30 a.m.

Mayor Barnett called the meeting to order and presided.

ROLL CALL .uuuieniinrinnnensnnnsnesssnssssssssnssssssssnsssssssassssssssssssssssssssssassssssssssssassssassssssssssssases

Present:
Bill Barnett, Mayor
Johnny Nocera, Vice Mayor (arrived 8:31 a.m.)

Absent:
Penny Taylor, Council Member

Council Members:
William Macllvaine
Gary Price, 11

John Sorey, III
William Willkomm, III

Also Present:

Robert Lee, City Manager

Robert Pritt, City Attorney

Vicki Smith, Technical Writing Specialist
Stephen Weeks, Technology Services Director
David Lykins, Community Services Director

Joe Boscaglia, Parks & Parkways Superintendent
Ann Marie Ricardi, Finance Director

Tara Norman, City Clerk

Robin Singer, Community Development Director
Janet McCracken, Community Services Analyst

SET AGENDA .....uitenieninteneenennennssnsssissessssssessssssssssesssessasssesssssssssssssssssasssassasssassns

Henry Kennedy
Dorothy Hirsch
Sue Smith

Lois Selfon
Sharon Kenny
Dave Ball

Gary Kluckhuhn
Media:

Aisling Swift, Naples Daily News

Other interested citizens and visitors.

It is noted for the record that no changes were made to the agenda.

PUBLIC INPUT ....uuirenieninnenensnennesenssessnesnsssessssssnsssesssessssssessasssssssassssssssssessassssessassasss

Dorothy Hirsch, 626 Regatta Road, expressed concern relative to public education regarding
drainage issues and enforcement of construction site codes. David Ball, 1655 Third Street
South, urged consideration of allowing emergency generator placement in side yard setbacks for
existing homes. Sue Smith, 11™ Avenue South, requested that the staff provide consistent
notification of public meetings and also asked for a definition of what the City considers private
property rights. In addition, she also urged fairness in code drafting and administration and
questioned allowing the continued construction of mega-houses (homes that are constructed to
the maximum allowable lot coverage). City Attorney Robert Pritt however pointed out that the
marketplace had created the mega-house issue. He also responded to the effect that minimum
requirements only are normally placed within codes, although in communities such as Naples,
additional restrictions are often legislated locally. Council asked that City Manager Robert Lee
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respond to the queries noted above at the regular meeting that week (November 1). Sharon
Kenny, 411 17™ Avenue South, noting that the concerns expressed by David Ball above indeed
involve existing homes, reported that the Planning Advisory Board (PAB) discussions regarding
proposed revisions relative to generators did not address that aspect of the issue.

COLLIER PARK OF COMMERCE (Proposed Annexation) ......ccccceeecseessnsressnsrcsnsecs ITEM 4
Community Development Director Robin Singer gave an electronic presentation, explaining that
the Collier Park of Commerce Property Owners’ Association had in June, 2005, approached the
City expressing interest in annexation. (It is noted for the record that a printed copy of this
presentation and exhibits pertaining to this item and referenced during the discussion are
contained in the file for this meeting in the City Clerk's Office.) The actual petition for
annexation was received one year later. The Collier Park of Commerce is located west of
Airport-Pulling Road, north of the municipal airport, and consists of approximately 112 acres
occupied by offices and light industrial operations. Director Singer noted that an appropriate
City zoning category must be established if the property were to be annexed and that some
properties within the area are owned by Collier County. With reference to providing municipal
services to the area in question, she said that a future upgrade of the City’s fire station located at
the Naples Airport would be necessary; otherwise, minimal impact would be realized where code
enforcement and parks and recreation activities are concerned. Director Singer also said that
because Collier Park of Commerce property owners have contracted for solid waste disposal, the
City would assume that responsibility within a five-year period as existing contracts expired.
She pointed out that the subject owners had agreed to, at their expense, resurface the roadway
(Horseshoe Drive only, other roadways are privately maintained) within 18 months of
annexation, with the City maintaining the roadway thereafter. The City provides water and the
County provides sewer service to the area, she said, a factor that could be discussed if an
interlocal boundary agreement were entered into by the two entities.

Finance Director Ann Marie Ricardi continued the presentation by addressing financial impacts
of the proposed annexation, (Attachment 1) saying that revenue would include local taxes and
franchise fees as well as telecommunication and required occupational license taxes. First year
expenditures would include payment to the East Naples Fire District equivalent to the amount
currently paid by the property owners in the annexation area and also the hiring of an additional
City police officer. She also noted that because the area is made up of commercial properties
annexation would not adversely affect the stormwater or streets fund. The water sewer fund, Ms.
Ricardi said, would however be negatively affected due to the fact that the City’s 25% surcharge
for service outside the unincorporated area would no longer be imposed.

Director Singer concluded the presentation by saying that according to the State’s newly adopted
interlocal service boundary agreement act, the City must by resolution, respond to Collier
County’s initiating resolution by November 14.

Public Comment: (9:08 a.m.) Lois Selfon, 71 12™ Avenue South, urged Council to halt all
annexation, thereby retaining the small city character of Naples.

Citing the urban services report, Council Member Price said that it did not appear that this
particular annexation would favor the citizens of the City, that in fact it appeared to cost the
residents over $500,000. He continued by expressing the view that it is unfair to have raised
taxes in this fiscal year and ask present residents to bear an additional financial burden due to
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annexation. In response, City Manager Lee provided the following explanations: 1) the majority
of these properties are already developed; therefore additional revenue from new construction
would not be forthcoming and 2) the millage rate for the East Naples Fire District is 1.5, which
the City would continue to pay to the County for the first four years after annexation; the City’s
millage rate is however 1.245. City Manager Lee concluded by saying that annexation should be
considered during the upcoming visioning process for the City. Council Member Sorey agreed,
saying he felt the most important issue is the current voluntary annexation policy and that during
the visioning process it would be determined exactly what City residents want in this regard,
although at that time sentiment in that regard was unknown. He also urged that the City’s
annexation policy be further refined and that the future policy will be determined by the public
making known to what extent it wants annexation to occur. Mr. Sorey also pointed out that
annexations would be appropriate if an area had goals and expectations in common with the City
and if the area would provide positive financial gains. All advantages and disadvantages must be
thoroughly researched, he added, and noted the need to identify not only short term impacts, but
those in future decades.

Council Member Willkomm said he believed that City residents did not favor further
annexations; therefore he said he could not support going forward in this regard. However he
also said that it was incumbent upon the City to seek the views of its citizens in order to develop
an annexation policy. Council Member Macllvaine said that he would vote against an
annexation if the impact appeared to be negative, but if the result was to be a positive impact he
could then support it. Mayor Barnett clarified that staff was merely seeking direction and
characterized the Collier Park of Commerce proposal as a non-aggressive, voluntary annexation
about which the City had been approached. In response to Mayor Barnett, City Manager Lee
stated that staff sought a determination of whether there was interest on the part of the Council
with regard to annexation and, if so, the aforementioned urban services report and responding
resolution should proceed to Collier County. He reiterated the requirement that this action must
be taken by November 14, and therefore suggested a special meeting on Monday, November 13,
to do so. Council Member Price said that he however felt strongly that no annexation be
considered until completion of the visioning which would in the future be undertaken by the
Council.
Consensus to add proposed annexation of Collier Park of Commerce to
November 1, Regular meeting agenda; that staff presentation at that time
include a financial summary containing projections at 5, 10, 15 and 20 year
intervals; and that Council would then consider its response to Collier County’s
initiating resolution with regard to this matter.
WILMA TREE REPLACEMENT PROGRAM.......cuuiiiininsecsrissenssecssnsesssecssessasssessane ITEM 5
Community Services Director David Lykins gave an electronic presentation (Attachment 2)
reviewing the costs for tree replacement and noting that the total had been less than projected.
He also reviewed the tree evaluation summary and pruning considerations as well tree
replacement and recovery cost impacts. Director Lykins pointed out that total replacement could
begin in December and be completed within this fiscal year, or by June of 2007, with the
approval of an additional $13,381 in the 2006-07 fiscal year since $500,000 of the total $513,381
had already been budgeted. Director Lykins reviewed planting site considerations that would
increase the chance for survival of healthy specimens and concluded with the following
recommendations: by January, cable and brace the six trees found in need of this procedure;
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award bids and schedule commencement of the planting program by December; and maintain the
current three-year tree trimming program, except for the banyans, with the latter necessitating an
additional $330,000 each year.

Council Member Sorey stated that he felt the annual trimming of the banyan trees should go
forward at least once, then staff should review the program with Council in order to make
recommendations concerning future trimming. Council Member Willkomm commended staff on
its work in this regard and asked whether any consideration had been given to the City growing
its own mahogany trees. Parks and Parkways Superintendent Joe Boscaglia pointed out that in
the event of a storm, the City would then stand to lose the same amount of stock that would
otherwise be held in the investment of commercial nurseries. In response to Council Member
Price, Mr. Boscaglia also explained that the staff intended to obtain the best quality mahogany
trees although the size of those ultimately procured had been smaller than originally desired. He
noted however that if larger trees were available during an upcoming buying trip, he would
choose the larger if their quality were acceptable. Council Member Sorey however pointed out
that mahoganies grow faster than the live oaks and would soon match them in size; however, he
also said that he concurred with Council Member Willkomm that the possibility of the City
having its own nursery should at least be researched; nursery stock, he said, would be in
containers so that trees could be laid down in preparation of a storm event. Also in response to
Mr. Price, City Manager Lee explained that damaged trees noted in the inventory are merely to
be monitored and if it were to be deemed necessary for an individual tree to be removed,
adjacent property owners and their neighborhood associations would be notified.
Consensus for staff to research the possibility of establishing a City tree farm.
Consensus to move forward with tree replacements and banyan trimming.

Recess: 10:16 a.m. to 10:31 a.m. Itis noted for the record that the same Council Members
were present when the meeting reconvened except Council Member Willkomm who
returned at 10:32 a.m.

PERCENTAGE FOR THE ARTS PROGRAM/ORDINANCE ......cccceecensuecrursecsaccnnnes ITEM 6
Community Services Director David Lykins gave an electronic presentation (a printed copy is
contained in the file for this meeting in the City Clerk’s Office) stating that the goal is to use
public space for art and that there are presently 36 successful programs of this kind in Florida.
He explained that construction of municipal projects and developers of private commercial
projects within the City would be required to include allowance for commissioned artwork in
each project over $250,000 or donate a comparable amount for the future acquisition of public
art. Initially the proposed amount would be 1% of the total cost for each commercial project in
excess of $250,000, and the artwork would remain the sole property of the private land owner;
the same percentage would be applied in conjunction with municipal construction except that the
public art would be installed either on-site or elsewhere on City lands. He then explained that
the total project cost would be based on square footage and purposed $1 per square foot instead
of calculating 1% of the value of the project so as to simplify the calculation. Director Lykins
also reviewed potential sites for public art in the City (Attachment 3), noting that input from the
DRB (Design Review Board) and the public had been incorporated into the draft ordinance; he
also said that it is consistent with other programs around the state and urged Council’s approval.

In response to Council Member Price, Director Lykins explained that the intent of the program is
not to merely accumulate a fund but to encourage developers to incorporate art into their
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projects. Council Member Sorey said that he felt the definition clause (Sec. 46-52(b)) needed
further clarification with regard to commercial or mixed use; although this is referenced later in
the ordinance he said it should be stated clearly within that clause as well. He also said he felt
the proper time for deposit into the fund would be prior to the issuance of a CO (Certificate of
Occupancy) so that the money would not be held for extended periods. Director Lykins
explained that this had been included after consulting with other municipalities which had
recommended the earlier deposit, and Mr. Sorey said that withholding the CO seemed a simple
matter of enforcing a code, but nevertheless urged moving forward with this item.

Council Members Willkomm and Macllvaine stated that they however felt this to be merely
another tax on the building industry, that although the intentions were sound, the public should
be afforded an opportunity to vote on the matter as with any other tax.

Public Comment: (10:52 a.m.) Sharon Kenny, 411 17" Avenue South, a member of the
Public Art Advisory Committee (PAAC), stated that voluminous public input, over a two-year
period had in fact been gathered in drafting the proposed ordinance. She also disputed that the
percentage for art is a tax, pointing out that it applies only to commercial developers and is an
attempt to encourage them to participate in the beautification of the City. She also said that the
program sets a standard in order to balance the right to earn money in a positive way and
participate in the overall betterment of the community. Ms. Kenny concluded by saying that the
art should be designed in conjunction with the project under construction and incorporated into
the building; that building design is part of the quality of life in Naples. Sue Smith, 11™ Avenue
South, stated that she strongly opposes the program and agrees with the prior comment that this
is merely another tax when including art in projects should instead be voluntary.

Mayor Barnett asked whether Director Lykins had as suggested contacted the coordinator of the
public art program in Sacramento, and Director Lykins said that Ms. Bloom had been very
supportive and had forwarded information, which he would provide to Council before that
week’s regular meeting. Mr. Lykins also reported that Sacramento assesses 2% of the total
project cost and the director had shared with him her belief that any new program of this kind
undergoes what she termed a reluctance period after which it is considered just another part of
the building process.

At that time, Council Member Sorey reminded Council that this type of program is not unique to
Naples and that other similar cities around the state have implemented them. He also said that
Charlie Thomas, who he considers one of the leaders among developers in the City, is in support.
Mr. Sorey concluded by noting that this program would raise the standards for the building
community and aid in maintaining the quality of life in the City. Council Member Macllvaine
however restated his belief that it is an impact fee and that the inclusion of art should be on a
voluntary basis, not mandatory.

Mayor Barnett stated that this ordinance is on the agenda for that Wednesday’s regular meeting
and further discussion could take place at that time.

BRIEFING BY CITY MANAGER.......uiiitiieisinsnicnnsecssicssnsnessissssssssssesssssssessssssses ITEM 7
(It is noted for the record that a copy of this report is contained in the file for this meeting in the
City Clerk’s Office.) City Manager Robert Lee informed Council that the next workshop agenda
would include a review of methods for code enforcement, including staff recommendations, and
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proposed budget amendments. It would also include a response to Council Member Willkomm’s
inquiry as to the reasoning for moving the code enforcement function to Police & Emergency
Services Department (PESD); however, City Manager Lee did point out at that juncture that the
intent had been to expand coverage to an around-the-clock operation and have a greater number
of personnel able to actually ticket violators. Furthermore, he noted that an update on
enforcement of the commercial trash container ordinance would be included in the supplemental
packet information for the regular meeting. He also reported that a presentation on
comprehensive pathways would be given on December 7, at 5:00 p.m., at the Norris community
Center, which would include the possible reconfiguration of Gulf Shore Boulevard to a one-way
thoroughfare. City Manager Lee continued by noting his meeting with Cabinet Aides in
Tallahassee and their recommended changes to the proposed ordinance regarding the mooring
field at Crayton Cove and that staff would provide additional information before the matter is
discussed at the regular meeting. In conclusion, he confirmed that during the October 18, regular
meeting, supplemental information provided to the Council for an added item had indeed been
contained in the documents provided for the public in the Council Chamber as well as City
Clerk’s Office information packet prior to that meeting.

REVIEW OF ITEMS ON THE 11/01/06 REGULAR MEETING AGENDA.............. ITEM 8
Council determined to add to the agenda Item 20 (Collier Park of Commerce), which is to be
heard prior to Item 19 (executive session regarding domestic security issues). Council Member
Price requested additional information regarding Item 7-f (ExecuTime time and attendance
system), as to the amount of anticipated staff savings and Item 7-h (landscape maintenance
agreement), as to the reason payment is being made for outside landscape services. Mayor
Barnett noted Item 10 (Rezone Petition 06-R7 and Residential Impact Statement Petition 06-
RIS9 regarding Fourth Avenue South and Fourth Street) and referenced an email received from
Anita Yehuda (Attachment 4) and Council Member Willkomm requested a review at the regular
meeting by the City Attorney of the aforementioned email.

Public Comment: (11:22 a.m.) Gary Kluckhuhn, 2180 Sandpiper Street, suggested that
housing for essential emergency service personnel be constructed in industrial/commercial zoned
areas such as the Collier Park of Commerce. Dorothy Hirsch, 626 Regatta Road, stressed the
need for the discussion of fines and stricter penalties regarding code enforcement violations on
construction sites.

CORRESPONDANCE/COMMUNICATION ..uucicvirsuinsunsrensaessanssesssnssasssessanssssssssssssssssssssssssasssssss
Council Member Sorey commended City Traffic Engineer George Archibald and other staff
members for the positive outcome of the meeting regarding North Road. Mr. Sorey also
reminded Council that a code amendment is necessary in order to change the location for
emergency generators at existing homes (See Public Comment, Page 1). He also said that
$850,000 would be received from the South Florida Water Management District (SFWMD) for
the City’s reuse water project and another $460,000 from the Big Cypress Basin Board; there is
also the possibility of being able to use an additional $100,000 for the project that had been
earmarked to study excess water flow exiting from the Golden Gate Canal. Mr. Sorey further
asked that staff research the use of the aforementioned grant monies to fund the main feeder line
of the project, which would positively impact the cost of the project to all affected residents.
Vice Mayor Nocera asked that staff provide an update as to the status of the generator placement
issue and Council Member Willkomm asked why no further action had resulted from earlier
Council discussions regarding the possible placement of property acquisitions on the November
ballot. Mayor Barnett explained that no consensus to direct staff had however been forthcoming
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on this issue. Mr. Willkomm then reiterated his concern with moving the code enforcement
function change, pointing out that occupational licensing is merely a tax and non-regulatory.
City Attorney Robert Pritt noted that he was planning a presentation at the next workshop
regarding penalties for code violations. Mayor Barnett expressed interest in establishing
guidelines for the required, routine testing operation of emergency generators as part of their
maintenance, suggesting that certain days and times might be mandated to lower the impact if
these units were to be allowed in the side yard setbacks of existing homes; Vice Mayor Nocera
agreed. Mayor Barnett also mentioned that 20 acres of the Collier Park of Commerce is
undeveloped and questioned whether this property could be used for affordable housing.
ADJOURN .uuiiiintineisississenssissstssssssssssssssssssssstssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass
11:51 am.

Bill Barnett, Mayor

Tara A. Norman, City Clerk

Minutes prepared by:

Vicki Smith, Technical Writing Specialist

Minutes Approved:  12/6/06
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Attachment 1/ Page 2 of 3
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Attachment 1/ Page 3 of 3
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Attachment 2 / Page 1 of 3
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o Annyal Tammiag Furding Neads 520,002 2 Total Sooks - 466,000

- e .

11
Roll call votes by Council Members are recorded in random order, pursuant to City Council policy.



City Council Workshop Meeting — October 30, 2006 — 8:30 a.m.

Wilmp Trew
Haplacamant

L Qak

Callpar. ™ -8"
Haijjhi - 78

Canapy! 4 —18"
Carfslnar: 300 gallen
Cot: §2,800 aaczh

Location Grawn:
Winior Garoen, FL

Tree Replacement Impacts Connnued

» The Junc 5 Commitmant to ity Council
was to Gbtain Reasonably Sired (Caliper and
Height} Live Dak and Mahogany Treos.

m Live Qaks are Available in 300 Callen
Cantaingrs — Approximately 7" - 67 Caliper,
26" Heightl. and 14" 16" Canopy Spread.

s Mahcgany's, on Average, are Not Available
in Larger Sizes than 100 Gallon, 47 Calipar gf
the Quality Desired by ihe Gity.

Attachment 2 / Page 2 of 3

Tree Replacement Impacts Contnued

m & Combined Total of 823 Hardwooed and
Palm Trees Require Replaccment that were
Lost as a Resull of Hurricane Wilma.

= Bed Fricing Completcd

m Feplacement of all A23 Trees Based an Bid
Prices Resulted in Total Cost of $513 381,

1

o lotal Cost ‘= Based or Low Bid Uil zaticn of 2
Separata Cortractors

i

| Tree E{L‘plal.ctrllu.nt Impacts Conrineed

‘ ¥ Flanling Site Considerations

s S dewalk Locatiors

= Drvewsay | ocations

s Undergrourd Uithlies

4 Dvermaad Ltilities

u Resident Plariings

u Sgi Canditions

u Watering or [rigation Availabilty
nooJnt TrEE s 5T ciently Cytibilishod

Tt Recovery Cost lmpace Summary

Tree Replacement Costs — Bid Prices

» Hardwood Replacament $325 852
= Jrmamental Replacement 12,845
n Falm Replacemeant 174,584
= Tree Replacocment Total $543,361

= Current Buoget F200.000

Fundiﬂg E',')plions

m Capital Improvement Project #807F17
a4 55905.000 Budgetad Fiscal Year 2005-0F
i » Capilal Impravemant Funding
1 5300,000 Budgataed in 2007-03 and 2008-09
Fizsal Yea— Based on Previous Prelirminany Est.
| " Accelerated Completion

= Total Wimra Replacement May Bo Concluree in
one year Coningent on 173,381 in Additional
Capital FLncing Beng Appraved fer Frperciiure
Lurng the 2205-07 Fiscal Year
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| Iunding Crptions Continmaed

m Czrants

2 Cily ol *axas Reeaivad Flarida Dapa=mend of
Bgrrulivm W ima Granl of 555,000

a This Srand wes Urilized 1 ONsal lhe Cast al The
Davny Respurce Group Trag Inearicne ansd ho
Mo Eqsey Hazard Assegsmant

a fa 2dher Wilma Grarts Ara Corrandly Avilable &l
Tris Tirrea

a3 When Wima G rants Becomn beailasla - by il
ANk

Trev Replicement Tineline Condoued

n Contractor Scheduling

= Sustass'u B Comdraclors am dwailable Lipon
Al ol Bid
= Wig & Soanc
» Suponcr _asdscaping Famng

= Codrmalad with Tralle: & Seasomal hupisshs

= Curimen:mannd Ceoemoor 2005

i Liomplatizn Eslimatad Jung 2007

| Eecommendabons

= Cable amd Eracing
z i Trang Complates By Jaaary 3067
= Planting Program

= Waard Bt And BhanLla S aen s G i 1 mn
Crcamrber 2ME

£ Recusal Cog-gal faszasor for Add aonzal $10,00° LuHy
Tanm Fandweg o0 Plantig = W vt Coaslatian ia 1 Faa-
1 Trimmiog Program
c klarilem Sumenl J ves Irmmrg Fragran

. Aacwss] Coandl doadapanien lise add ianal 33370.000
FTurdre 2o BU Fa- &arcal frmmrs & all Bangans

13

Wima Recovery
Iree Replacement Program

Drelerbeir 30, 2068
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® NS YA W N

— = =k a a [;
N

Potential Sites for Public Art in Naples

Gordon Drive Greenway
Rodgers Park

Broad Avenue South R-O-W
Naples Landings

Sandpiper Park

Cambier Park

8" Avenue South Beach End
Anthony Park

Goodlette Frank Linear Park
Orchid Linear Park
Lowdermilk Park

Hedges Family Visitors Center
Fleischmann Park

U.S. 41 Median

Seagate Linear Park

14
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Michasl Moose

From:  Anitz ¥Yehuda [anylawoptonline. ret]
Sent:  Sundey, Ociobar 29, 2004 3.05 PM
To: ity Coungil

Subjact: Fourth & Fourih parking qamage

| ar attaching for yau: neerence a DRAFT of allegations whick will be set fortt in a complaint wnich we plan to
fil2 ir this matear fthe resollian .o passad.

Anita Yeh.ada

RECEIVED

OCT 50 2008

VIAYOR'S OFFICE
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DRAFT DRAFT DRAFT

This is an action for injunctive, declaratory and other relief under the Local Govermment
Cuomprechensive Pianning and Land Developroent Begulation Aci, F5 § 183.31al et veyg.
{hereimaler, “Growth Managemeng Act”].

The Farties

Tlaintitf, Kensington Gardens Condominium Assae., Inc. i # Florida not for profit
COSPOTALLCTL,

Plaintiff, Mpndi Group is & New York partnership with an address ac 99 Powethouss
Road, Suite 208, Roslyn Heights, New York 11377

Plaintifl Mondi Grou is the owner of a condominivm unit in the development known
a5 “Kensington Gardens” located a1 480 Fifth Sireer South, Naples, Florida 34102
(hereinafter, “Kensington Crardens™).

Plaintiff, Anita Yehuda 1s an individual reziding in the State of New Yorlo with a
partnership ioterast in Mondi Group.

Plaintiff, David Yebuda 15 an individeal residing in the State of ~aw York with a
parinership interest in Mondi Grroup

Plaintff, Dravid Vehwda 15 the President of Kensington CGardens Condorminiam
Assoc, Inge, and a trustee for purposes of prosecuting the present action.

Flaintiff, Anita Yehuda is a trustee of Kensington Gerdens Condoeminium Assoc,, [ne,
for putposes of prosecuting the present action,

Plamt <, Igor Levy-Reis s an individual residing at 480 Fifth Strect Svuth, Maples,
Florida 34701,

Plaintiif, Igor Levy-Beis is the Secretary of Kensinglon Gardens Condominium
Assas., ne.

Piamtiff, ¥V-Fox, LLC is a Ohio limited liability company with an sddress at 5040
Coal Post [Lane, Cincinnati, Obio 453244 and 15 the awner of a condominiom acit at
Kensinglon Gardens,

Plaintiff, Mark Fox iz an individual residing in the State of Ohie and 4 member of V-
Foe, 1.1.C, '

16
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Plaiptiff, Mark Fox is the Treasurer of Kensington Gardens Condominim Assoc.,
Inc.

Plamtiff, D1, Laune E. Muoore 15 an individoal residing at 750 Ketch Drive, Naples,
Florica 34103 and 15 the owner of a condominium unit at Kensingron Gardens.

Plamntifts, Ethel Graham and David I, Graham are individuals residing at 4540 Weast
lilvd. Court, Naples, Florida 34103 and are the owners of a condominivm unit at Kensington
Crandens.

Plaintiffs, Christina ard Steven Case are individuals residing at 84% Galleon Drive,
Xapies. Florida 34102 ang are the owners of a condormimium unit st Kensington Gardens.

Plaintiff, F. Fred Peseshkan is an individual with an address at ¢fo Kralt Construction
Co., 2604 South Horseshpe Lirive, Naples, Florida 34104 and 15 the owner ot 3 condomminivm
unit at Kensmgton Gerdens.

Plaintiffs, Lisa and Ben Gary (farnon zre individuals residing at 300 Royal Marco
Way, Marco Island, Florida 34145 and are owners of a conderumom unit 81 Kensington
Gardens.

Plaiatiff. Dr. Phillip G. Spiva 15 an individual with an address al PO Box 335, Noeth
Brookfield, MA 0:535 and is the owner of a condominium aeit at Kensinglon Gardens,

FPlantfl, Mhnie] V, Landers 15 an individual residing at 2200 Thomas Avenoe Souch,

Minneapelis, Minneseta 5354146 and is the owner of a condomimniun un't 2t Kensingron
Gardena.

Plaintitt, Sandrs Lee Logclin is an individual residing at 5802 Veron Late, Edina,
Minnesota 55436 and is the owner of a condominiurm unit at Kensington Gardens,

Plairiff, Williarn J. Martin 1s an individua] residing 2t 317 Craig Dirive,
Lawrcnceville, Georgia 10049,

L'pon information and faelies, defendant, the City of Mnaples is a4 municipal eorporalion.
Upen infonnation and >elief, defendanr, the City Counedl of the City of Naplea ia s

Lpon information and belief, defendant, Fourth & Fourth Associates, LLC, 365 Fifth
Avenue Sauth, Naples, Florida is a Florida Hinited liability cormpany.
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FIRST CAUSE OF ACTION FUR ADECLARATORY JUBGMEMNT

Plaintiffs ropeat and reallege cach and every allegation set lordh in Paragraph MNos, 1
throuph of the Vernficd Complaint as if fully set forth herein,

Fourth & Feowth Associates, LLC (hereinafter, “Developer”] 1s a “developer™ as that
1ermn 15 defined vnder 1he Growth Management Act.

The Developer 15 the owner of three contigunus lots of real property which abut the
carners of Fourth Avenue snd Fourth Street South i Naples, Florida more particularly
described in the attached Exhibit A (hereinafter, *'Fourth & Foarth™).

Fourth & TFourth abuls Kensington Gardens en the eastarly side.

Omn or about August |, 2006, the Developet subrnitted o the City Council andfor its
subdivizions a petition to rezone Fourth & Fourth from R3-12 Multifamily Resioential to PE-
PFlanned Development in order 1o allow for 18 residential untts and a three-stery 32 1-space
parking parage.

Fourth & Evurth falls within the "Fifth Avenue South Special Creeriay Nistricr,” a
zoning division within the City of Naples,

The "Fifth avenue South Special Overlay Distict” code (hereinafter, "Fifth Avenoc
Code™ or “Code™) is part of the City of Naples Tand Development Code promulgated
pursuane to F.S. § 163.3202 and constitutes and/or 1s part of a 'comprehensive pian™ as that
term 15 defined under the Graowih Management Act,

In submitting the petition o rezene, the Developer was obligated 1o demenstrate that
the proposed development is consistent with the Fifth Avenue Code and complies with all
procedural reguirernents of the Code, as reguired by the Growth Management Act.

The Developer failed to demonstrate that the proposed develppment is consistent with
the Fifth Avenue Code and complies with all procedural requirements of the Code as required
by the Code, the City of Naples Land Drevelopment Cede, and the Growth Manageiment Act

The Developer failed to submi: a petition for any waivers from the Fifth Avenue Code

as recuired by the Code, the Ciry of Naples Land Development Code, and the Growth
hdansperment Act,

In subrritting the petition to rerong without submitting a getition for any waivers foo
the Fifth Avenue Code, the Developer failed to establish that the proposed development is
consistent with the Fifth Avenue Code and complies with all procedural requirements ol the
Code, as required by the Growth Management Act.

3
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Notice of the hearitng relative to the rezone petition to the suwrraunding property
owners mailed on September 1, 2006 was untimely and violated the natice provistons of the
Fifth Avenue Code and the City of Naples Land Dovelopment Code, Article 1, § 46-32(c)(3}.

Nuo notice of any petition for a watver from the Fifth Avenue Code was given o the
surrounding property owners in violation of the notice provisions of the Fifth Avenue Code
and the City of Naples Land Development Code, Asticle 1, § 46-32¢c}(3).

The Naples City Councit granted approval of a rezone perition to the Developer for
the construclion of a proposed 3-story mixed use parking garage on the property located ar
Fourth Avenue and Fourth Street (“the Approval™) as set forth in the Developer’s Planned
1Jevelapment Document.

The Approvel by the Naples {lity Council constitutes a “development order”™ as that
terms is defined under the Growth Management Act.

The Approva’ materizlly alters the use, density and intensity of use an the praperty
which is not conzistent with the Fifth Avenur Code and the Nepies Land Development Code,
including but not limiled to the following respects:

The Approval permits construction of 2 three-story parking parage, 11 viclation
nf the Codr requirement that such parking parages o be g maximum of two-

stories high. (Fifth Avenue Code, § 58-11341a)).

The Approval pernits a zerg sethack in the rear of the proposed scructure in
violatian of the Code requirernent that the three continguous lols wineh make
up l'ourth & Fourth be set back a mintmum of 40 feet for most of the length of
the contiguoas lots. (Fifth Avenue Code §§ 58-1133(c); 58-1134(h), )

The Approval permits a parking structure which spans 2 substantial portion ef
the lengrh and width of the three continguous 1ots which make up Fourth &
Fourth in vielation of tke Code and rerulating plan’s designation of less than
half of Fourth & Fourth as a parking garape. (Fifth Avenoe Code, § 58-
1133{2}; Exhihit A annexed thereto).

The Approval permits constaction of a parking garage which contains 321
patking spaces in viplation of the Code and regulating plan's desiymation of 4
parking garsge which 18 limied in 5ize and use to approximately 100 parking
spaces. (Fifth Averue Code, §§ 58-1134¢a) &b, 53-1133(x) & (g} Dabuobit A
annexed theretg).

The Approval permits construction and use by the public of a parking perage
which wilt signifcantly impact traf¥fic in surrounding resident:al

4
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ncighborhoods in viplation of the Cede’s regquirement that “no :iigniﬂ::ant
fraffic impacts will be added to swrrounding residential neighborhoods.™ (Fifth
Avenue Code § S8-1131).

The Approval permits and/or does not prevent use of a public parking garage
during hours other than 8:00 a.m. 40 9:00 p.m. in viokation of the requirement
that “standard hours of operation shafl he 8:00 a.m. to %00 p.m."" and without
considerstion of adverse impacts 1o adjacent residences as required under the
Code and Ciry of Naples Land Dievelopment Code, Article ¥, § 56-153,

The Approval nermits construction of a bu’lding whose rear facade fails to
vunlaio a transition line a4 the wop of the 1* story in violation of the Code,
(Fifth Avenoe Code § 58-1L034(2]).

The Approval permits construction of & seruchie whaose rear will zci as the
parking garage's only enlrance and which violates the iment and/or provisions
of the Cnde requiring that butldings have thcir principal pedesirian entrance on
1ne frontape line, thereby violazing the requiretment that huildings relate to the
pedestrian (Fitth Avenue Code 3§ 58-1131; 58-1134(b)).

The Approvel petits constroction of a large poblic parking garage in a
largely residential arcs and, more paricularly, direcily adjacent o a residensial
properiy in vielation of the Code"s requiremecnt that buildings within the 5=
Avenue Distwict "be compatibie with each ather.” (Fifth Ayenue Code §4§ 58-
1131; 58-1134(b0).

Plainniffs arc “agpricved or adversely affected parties”™ by the Approval as that tenm is
used in the Growth Management Act,

A% aresult of the above, Plaintiffs are entitled t0 2 declararion that the Approval
mmaterially siers the use of density or intensity of wse on Fourth & Foucth which is ool consistett
with the City of Naples Land Dievelopmend Code snd the Fifth Avenue District Code to
Plaintiffs” detmiment.

SECOND CAUSE OF ACTION FOR RESCISSION OF THE APPROVAT

Plaintiffs repeat and reallege each and every allegation set forth in Parapraph MNos. |
through ofthe YVerified Complaine as if fully set forth hersin,

As aresule of the above, Flaineiffs are entitled to a rescission of the Approval on the
prounds that it matenially alters the usc or density or intensity of use on Foarth & Feurth which is
not cotaistett with the City of ™aples Land Development Code and the Fifth Avenue Dnamict
Code to Plaimntiffs® demment.
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THIRD CAUSE OF ACTION FOR AN INJTIINCTION

Plaintiffs repeat and reallege cach and cvery allegation sct forth in Parapraph Nos, 1
through of the Verified Com:plamt as 1f fully set forth herein.

As a result of the above, Plaintiffs are encitled oo an mpunction agaimst enforcement of the
Mpproval and aepainst consmuction of the building on the grounds that the Approval matenally
aloers the wie or density or iolenstiy of use on Fourth & Fourth which is not consistent with the
City of Naples Land Development Code ard the Fifth Avenue District Cade to Plaintifls’
detriment.

FOURTH CAUSE OF ACTION FOR DAMAGES

Plaintiffs repeat and reailege each and cvery allegation set {orh in Parapraph es, |
through ol the Venhed Cormplaitt as il Luliy ses lotth berein,

As a resiit of the above, Plaintiffs are entitled o danages, mcluding costs and
attorneys' fees, and ather expenses associated inter alia, in opposing the granting of the Approval
and prosecution of this action.

WIHTFREFORE, Plaintiils demand judgment:

1. Declaripg that the Approval marzrially alters the nse or densily or mensicy
uf use vn Fourth & Foutlh which is not eonsistent with the City of XNaples
Land Development Code and the Fifth Avenue District Code to
Flaintiffs' detriment;

2. Rescission of the Approval on the grounds that 1t matenally alters the use or
Jdensity or indensity of use on Fourth & Feurth which is oot consistent with the
City of Naples Land Development Code and the Tifth Avenue District Code to
Flaintiffs’ daoriment

1. An injunction against cnforcement of the Appraval an the prounds that the
Approval matertally alters the usc or density or intensity of use on Fourth &
Fourth which is not consistent with the Oty of Naples Land Development Code
and the Fifth Avenue Diswict Code to Plaintiffs” det<ment;

4. Pramages, including costs and atiorneys’ fees, and other expenses assaciated
inter alia, in opposing ‘he granting of the Approval and prosecution of this
action; and

5. Such other and further relief as shall be equitable and proper.
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